IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZWAAN : CIVIL ACTI ON
V.
ALAN K. SILBERSTEIN, et al. : NO 96-1662

VEMORANDUM AND ORDER

Ful lam Sr. J. July , 1997

Plaintiff is suing the President Judge of the
Phi | adel phi a Muni ci pal Court and vari ous other court officials and
entities, asserting that a court adm nistrator sexually assaul ted
her, and that she was discharged from enpl oynent because she
reported the incident to the police. The defendants have filed
notions for summary judgnent, and plaintiff has filed a notion for
voluntary di sm ssal as to one defendant, which notion is opposed by
t he remai ni ng def endants.

Because pronpt disposition is necessary in view of the
schedul ed date for trial, and because the pertinent facts are well
known to the parties and counsel, | shall dispense wth a
recitation of the facts.

I have concluded that the undisputed evidence
conclusively establishes that plaintiff was an independent
contractor, and not an enpl oyee of any of the defendants. For that
reason, all of plaintiff's clains under Title VII wll be
di sm ssed.

Plaintiff seeks dism ssal of her clainms against the

estate of the supervisor allegedly responsible for the sexual



assault. The only reason given is that plaintiff does not wshto
press any cl ai ns agai nst the estate, and wi shes to reserve only her
right to assert counterclains in the event the estate should | ater
deci de to sue her. The defendant estate consents to the w t hdrawal
of plaintiff's clainms inthis action, without prejudice. Wilethe
remai ni ng defendants object, | amunable to discern any possible
prej udi ce they woul d sustain by the voluntary di sm ssal sought by
plaintiff. Defendants may be correct in asserting that plaintiff
will have difficulty proving damages in certain categories (for
enotional distress, for exanple). But the fact that plaintiff
herself may be prejudiced by the voluntary dism ssal does not
adversely affect the remaining defendants. All rel evant evi dence
will be adm ssible at trial. The notion for voluntary di sm ssa
wi |l be granted.

The def endant Sil berstein seeks summary di sm ssal on the
basis of inmunity. It is true that high governnent officials
perform ng discretionary functions are shielded fromliability for
civil damages unless their conduct violates clearly established
statutory or constitutional rights which a reasonabl e person woul d

be aware of. See, e.qg., Gant v. City of Pittsburgh 98 F.3d 116,

121 (3d Gr. 1996).

There can be no doubt that, at the tinme of the events
pertinent to this case, the constitutional right of an enpl oyee not
to be discharged or retaliated against for the exercise of a First
Amendnent right was clearly established but, says the defendant, it

was not until June 28, 1996, when the Suprene Court deci ded Board
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of County Commi ssioners, Wabaunsee County, Kansas v. Unmbehr, 116

S.C. 2342 (1996) that i ndependent contractors had a constitutional
right not to be termnated or retaliated agai nst for the exercise
of First Anmendnent rights. The defendant points out that, in
Urbehr itself, the Suprenme Court referred to a conflict anong
various courts of appeals on this subject, and listed the Third
Circuit as not extending First Amendnent protection to i ndependent

contractors. See Horn v. Kean, 796 F.2d 668 (3d Cir. 1986) (in

banc) .

My review of the reported decisions leads to the
concl usion that the principal uncertainty which may be said to have
exi st ed was whet her i ndependent contractors, |ike enpl oyees, had a
constitutional right not to be termnated or retal i ated agai nst for
exercising their First Amendnent right to political association;
outside the political context there was no such uncertainty. For

exanple, in Lefkowitz v. Turley, 414 U.S. 70 (1973) the high court

rul ed that i ndependent contractors, just |ike enpl oyees, coul d not
be required to waive their Fifth Arendnent privil ege as a condition
of continuation of the relationship. 1In short, on this issue, |

agree with the decision of Judge Ranbo i n Labal okie v. Capitol Area

Internmediate Unit, 926 F. Supp. 503 (M D. Pa., 1996).

Def endant nmakes the further argunent that reporting
sexual harassnent was not recognized as protected speech at the
time the incidents occurred. Wile | aminclined to doubt the
validity of that assertion, | need not consider it in this case,

because plaintiff did far nore than sinply conplain about sexual
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harassnent: she exerci sed her fundanental First Amendnent right to
report a crinme to the police. If, as plaintiff clainms, the
defendants sunmarily term nated her contract, and conducted an
outrageous vendetta of reprisal against her, because she reported
a sexual assault to the police, a reasonable person in the
def endants' position woul d have real i zed that serious vi ol ati ons of
plaintiff's constitutional rights were being conmtted.

Def endants Si | berstein and Schnei der al so seek di sm ssal
of plaintiff's clainms for invasion of privacy, asserting that they
did nothing nore than conduct a reasonable and permssible
investigation into allegations of financial msmanagenent by
plaintiff, and the circunstances surrounding the suicide of the
court admnistrator, M. Miurray. But if plaintiff's allegations
are true, there is nore to her case than that: the investigation
i ncl uded extensive inquiries of plaintiff's former associ ates and
acquai ntances, concerning plaintiff's norals and sexual practices;
the release of transcripts of salacious interviews to the public
press; and defamatory statenents to the press concerning plaintiff.
Plaintiff is entitled to an opportunity to prove her version of
t hese di sputed factual i1ssues.

Di sputed i ssues of material fact al so preclude granting
summary judgnent on t he defamation claimasserted in Count VII1 and
the claimfor intentional infliction of enotional distress in Count
Xl -A and Xl - B.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZWAAN : CIVIL ACTI ON
V. :
ALAN K. SILBERSTEIN, et al. : NO 96-1662
ORDER
AND NOW this day of July, 1997, IT IS ORDERED

1. Counts | through V of plaintiff's anended conpl ai nt
are DI SM SSED wi th prejudice

2. Count | X (obstruction of justice) is DISM SSED with
prej udi ce.

3. As to the defendant Sigmund G Mor awski
Adm nistrator of the Estate of Kevin R Mrray, Deceased,
plaintiff's anended conplaint is DI SM SSED, w thout prejudice, to
the right of plaintiff to reassert these clains as counterclains,
in the event she is later sued by the defendant being di sm ssed.

4, In all other respects, all pending notions for
summary judgnment are DEN ED. The case w il proceed to tria

agai nst the remai ni ng defendants, Silberstein and Schnei der.

John P. Fullam Sr. J.



